808

NATIONAL COMMITTEE
FOR CONSTITUTIONAL INTEGRITY

Please address reply to:

7490 Lake Hazel Road | John B. Mismick
BOISE, IDAHO 83709 11509 Sturbridge Court
A by SEP 18 199 Fredericksburg, VA 22407

The Honorabls Joseph R. Biden, Chairman
Senate Committes on the Judiclary
United States Senate

Washington, DC 20510

Subject: Confirmation Hearing on the Nomination of
Judge Clarsnce Thomes to de en
Assoclate Justice of the Supreme Court:
Beparation of Powers v. Delegation of Powers or
The Rule of law v. The Rule of Men.

Dear Mr. Chairmant

Some audiences may not get excited about separation of powers, especially
yours. On the other hand, some &o, especially ours.

Whatever happened to the Subcommitte¢ on Separation of Powerst Why wes it
dropped? What are you trying to hidet

Your committee's line of gquestioning end Judge Thomas's responses disclcse
an effort to perpetuste Judlclel legisletion not sanctioned by the
Canstitution.

In any case, please accept this letter as cur statement in opposition to
canfirmation cf Judge Thomas to be ap Associate Justice of the Suprems
Court on the grounds that he has exhibited not only a disdein for the
Principle of separation of powers but alsoc a total misconcepticn of our
constitutlonal system of checks and balances.

Please also include this letter in the public record of the heering on his
nanination and give him a copy.

Definition and Reasons for

Separation of Powers

Separation of powers means keepling our powers of government separate and
distinct so that one branch shall not exercise the powers mor perform the
functions of the ckher two or either of them. See also, James Madison's
definition. 1 Amn. U35-436.

Ssparation of powers is not only the basis for the rule of law {as
distinguished from the rule of men), but alsc it is the foundaticn of
Americar freedom and democracy under the Constitution and Bill of Rights.

We, the people, have three powers of government vested in us by operation
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of natural law. That 1s we have legislative, executive and judiciel powers.
Each one of our natural powers of government is vested by the Constitution
in a separate and distinct branch. In the absence of a specific article on
separation of powers, the only way to keep our powers of government
separate and distinet is not to give any sway.

The principal reason for keeping our natural powers of government separate
and distingt is a simple matter of the rules. That is, the rules of cne
branch do not work in the other two or either of them.

For example, the legislative branch{Congress)opsrates under the rules of
parliamsntary procedure including Jefferson's Manual. The rules of
parliamentary procedure dc not work in the executive nor in the judicial
branch.

The executive branch (the Fresident and his Departments) operate under
edministrative rules and regulstions including executive orders.
Adninistrative rules and regulations do not work in the leglslative por in
the jJudicial vranch.

The judicial brench (the Supreme Court and lover federal courte) cperate
under rules of court subjJect to the ruies of evidence. Rules of court and
evidence do oot work in the legislative mor in the executive branch.

A second resason for keeping our natural powers of government separate and
distinct iz really a matter of function. That is, the function of the
legislative branch is to make lews in pursusnce of the Constitution. CF.,
Const., Art. ¥I, second Peragraph. It is the function of the exacutiwve
branch to enforce laws mede in pursuance of the Costitution. The function
of the judicial branch 1s to apply the laws made in pursuance of the
Censtitution.

The third reason for keeping our natural powers of government separate and
distinct is essentially a matter of policy. That is, the legislative
responsibility of Congress is 0 make national policy. The executive
responsibility of the President and his Departments is to enforce national
pelicy (not to make it!). The Judiciel resonsibility of the Supreme Court
and lower federal courts is to apply national policy (mot to make 1t!).

When all three branches get involved in making, enforcing and applying
national policy under the wrong rules, we, the people, become unduly
burdened by unregulated bureaucracy, astronomicel public debt fueled by
deficit spending, and peremnial budgetary imbalances to the detriment
of local, state and national econocmy.

Historical Analysis

When both sides were deadlocked during Virginia's ratification convention,
Jchn Marshall tock the position that "this Constitution" would ensure
regulated democracy. His position tock for granted that our powers of
government would remain separate and distinct. the deadloct was broken
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and Virginias ratified the Constitution by ten votes.

During the initial debates of the First Congress under the Comstitution,
James Madison declared that the principle which separetes our powers of
government "is the most sacred principle of the Constitution, indeed of any
fres constitution.” 1 Ann. of the First Congress 116.

The documentary history of American government shows conclusively that the
Constitution, Bill of Rights and owr comstitutional system of checks and
balances are all based upon the principle of separation of powers.

Flagrent Viclations of the
Principle of Separation of Powers

Congress has viclated the principle of separation of powers time and time
&gain, but the most flagrant violations occurred in 19%6 and 1949. Public
Lav 40U, 79th Cong., 24 Sess., Ch. 324, June 11, 1946, Sec. 2 (c), 60 Stat.
237; and Public law 72, 81st Cong., Ch. 339, May 2k, 1649, Sec. 102, 63
Stat. 10b. Public LOk, supra, how 5 USC 551, et seq., is known end cited
as the Administrative Procedure Act. Public law 72, supra, amended Title
18, entitled Crimes and Criminal Procedure, and Title 25, entitled
Judiciary and Judicial Procedure, of the United States Code. Title 28 is
&lso known as the Judicial Code of the United States.

Public Law 40U
Administrative Procedure Act

Public Law 404, Section 2 (¢), supra, gave the executive brench the power
to "prescribe law or policy”.by regulation without sanction of a
constitutiona)l amendment. Likewise, the Administrative Procedure Act,
Public Law 4Ok, supra, gave the executive branck a wide renge of judicial
functions.without sanction of & constitutionsl emendment. See elsc, the
Attorney General's Manual on the Administrative Procedure Act {1647).
Making lew and policy are functicns of the legislative branch. Ferforming
Judicial functions is the responsibility of the Judicial branch. Putlie
Lav bON,supra, contains two flagrant viclations of the principle of
separation of powers even though memiers of Congress knew or had reason to
know better.

Legislative History

In 1935, the Supreme Court held the Netional Industrial Recovery Act
unconstitutional because among other things it violated the principle of
separation of powers. That is, the NIBA gave leglslative powers to the
executive branch with out sanction of constitutional amendment. Schecter
v. United States, 295 U.S. 495 (1935). President Roosevelt immediately
appointed & blue-ribbon commission te study the provlem of administering
the Federal Govermment. His letter transmitting the Commission's report to
Congress pointed out sameng cther things that if Congress contimued to
delegate povers of govermment it would create a "fourth branch” not
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sanctioned by the Copstitution. Members of Congress ignored the warning
and passed the Administrative Procedure Act, Public Law kOb, supra.
President Truman signed 1t into law.

Public Law T2
Technicel Amendment

An cbscurs technicel emendment edded to the Judicial Code of the United
States gave legislative powers to the Supreme Court without sanction of a
constitutional amendment. Public Law 72, supra, Secticm 102, §3 Stat. 104,
now 28 USC 2071. President Truman signed it into law. Making law is the
function of the legislative branch., Public Lav 72 contains a flagrant
viclation of the principle of separaticn of powers.

Historical Analysis

The judicial power of the United States is defined in Article III, Section
2, of the Constiution. After describing the Court's jurisdiction, the.
second sentence of the second paragraph of Secdion 2 goes om to provide
that the Court shall have appsllate Jurisdiction both as to lew and fact
“with such exceptions, and under such regulations as the Congress &hall
meke."” That particular check on the Court's ctherwise unlimited judicial
power was given away by the 1949 technical emendment without sanction of a
constitutional amendwent. The 1949 technical emendment is & déliberats and
flagrant violation of the principle of separation of powers. Mebers of
Congress should have known better.

The Judicial Code of the United States wes enacted by the First Congress

of the United States in pursusnce cf the Censtitution. Cf., Const., Art.,
V1, second paragraph. Subsequent amendments developed the substantive
rules governing the practice and procedure in the Supreme Court. Such rules
vere made pursuant to the legflative power reserved to Congress by the
express proviso conteined in the seccnd sentence of the seconds paragraph
of .Section 2 of Article III of the Constitution. The 1949 technical
amendment gave the substantive rule-making power to the Court without
sanction of a constituticnal amendment.

Subsequent History

After the Court was empowered t0 make its ovm substantive rules goverming
its practice snd procedure, it discarded the old rules made by Congress and
adcpted new rules of its owm without eancticn of & constitutional emendment.

The old rules made by Congress in pursuance of the Constitution became an
integral part of the supreme lav of the land by operation of the definition
in the second paragraph of Article VI. The new rules promulgated by the
Court do not form any part of tke supreme law of the land nor are they
sanctioned by the Constitutiom.

Among the old rules discarded by the Court were the rules relating to
evidence. Since the Court was given appellate jurisdiction botk as to law
and fact, rules of evidence are necessary and advisable.
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In place of the old rules relating to evidence, however, the Court
substituted new rules besed cn oral argument., The new rules do not meet
the constitutional definition of the suprsve lav of the land nor are they
sanctioned by the Constitutlon.

Destruction of Cur Constituticnal System of
Checks and Balances

Our constitutional system of checks and balances is bassed upon the principle
of separation of powers. When our powers of govermment are not kept separate
and distinct, our costitutional system of checks and balances breaks Acwn.

Fublic Law Lol, supra, which gave legislative powers and Judicial functions
to the executive branch not only violated the principle of separation of
powers, but also broke down cur constitutional system of checks and
balances . without sanction of a constitutionsl amendment.

Public Lew 72, supra, which gave legislative powers to the Supreme Court
not only violeted the principle of separation of powers, but also broke
down ocur constitutional system of check and balances without ssnction of a
constituticnal amendment.

Those two laws as signed by President Truman destroyed cur constituticnal
system of checks and belances. The destruction has been compounded by
Congressional and Presidential acquiescence in the exercise of executive
powers by the judicial branch., The destruction has been compounded further
by the exercise of all three powers of goverpment by Congress.

Judicial Legislation Not Sancticned
By the Constitution

As demonstrated above, Congress gave its constitutional legislative
responsibility to the Supreme Court without sancticn of a cgstitutional
amendment. Likewlse, when the Court was given the power tc make its own
substantive rules, it discarded the cld rules made by Congress. Acting
under 1ts newly delegated authority, the Court adopted new rules to govern
its substantive practice and procedure. The new rules 4o not fit the
copstitutiona] definition of the supreme law of the land, nor are they
sanctioned by the Constitutim.

Amcng the 0ld rules discarded by the Court vere the rules relating tc
evidence. The new rules are based on oral argument without reference to
the rules of evidence. In legal effect, the 1945 technical smendment of
the Judicial Code opened the door to judicial legislation not sanctioned
by the Conetitution. Moreover, laws not made in pursuance of the
Constitution, even though signed by a President, cannot qualify nor be
substituted az constitutional apendments. In any case, since the Court is
operating under substauntive rules not sanctioned by the Constitution, some,
i1f pot all, of the Court's recent opinions have no constituticnal velidity
whatsosver.
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The most flagrant piece of jJudicial legislation not sanctioned by the
Congtitution is the infamous cess of Brown v. Board of Education (and
related cases), 37 U.5. 483 (1953).

B R 1

At the cutset 1t should be noted that Brown and the relsted cases were
trented as 1 they had been brought under the new rules even though those
rylas wers not published until sfter the fact.

The official public recowd of Brown and the related cases showe on 1ts face
that the entire legislative history of public education in the United States
was not only left out of the picture, but also totally ignored. The scenario
was such that nine justices of the Supreme Court and all of their law clerks,
including now Chief Justice William Rhenquist, the Attcrney General of the
United States and his Staff, the Sclicitor General of the United States and
bis Staff, the Attorneys General of the several States and thelr Staffs, and
private counsel and their assoclates all failed or otherwise neglected to
lock in the indexes to the United States Code, Statutes at Large and the
Congressional record to find out what the lav was and when, how and why it
was made. In any case, the laws of the United States made in pursuance of
the Constitution for such cases were not raised, briefed, cited, argued,
presented or otMervise put in issue. At this jJuncturs, 1t should also be
noted that Congress specifically reserved the power to snforce the
Fourteenth Anendment by eppropriate legislation and that it did. Under the
circumstances, the Court did fiot heve jurisdiction to decide the issue.

The record shows further that the plaintiffs filed a stipulaticn of
equality. Accordingly, the case was moot on its facts. It was also moot
because the City of Topeka, Eansas had ended separate Schools. Chief
Justice Earl Warren denied defendant’s motion for dismissal. In United
States v. Grant, 35 U.5. 629, 632, Associate Justice Felix Frankfurter
reaffirmed the general rule that the defendant in e moot case is entitled
to dismissal as a matter of right.

The record shows further that Chief Justice Earl Warren was dissatisfied
with the first round of argument and ordered the cases to be set down for
reargument. His order, however, arbitrarily limited the inquiry to the
ten-year period immediately following ratification of the Fourteenth
Awendment, 1868-1878. The issue was not resoved until 1890, Third
Morrill Act, 51st Cong., 1st Sess., Ch, BLl, August 30, 1890, 26 Stat. U417,
now T.USC 323; 109 Cong. Rec. 6332-6351, 6369-6371; see also, Act to admit
the State of Oklahoma (1506), 34 Stat. 271.

The record also reveals that the Solicitor General of the United States
advanced false and misleading arguments in response to questicns put by
Agsociate Justices Reed and Jackson. That is, the Soliclitor Gensral srgued
that Congress had not acted upon the guestion of separate schools in public
education. His argument was false beceuse Congress had acted after nearly
a quarter of a century of debate on the issue. Third Morrill Act, supra;
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see elso, 109 Cong. Rec. 6371; and the Act te edmit the State of Oklshoma,
supra. The Solicitor General then compounded his owvn error by arguing that
because Congress hed done nothing {which was false), the Court had
cancurrent jurisdiction to 4o something {which was doubly false). The
principle of separation cf powers does pot admit concurrent jurisdiction to
do snrthing.

Parpetuation of Judicial Legislation
Bot Eanctiomed by the Constituticn

Mezbars of Congress have demonstrated a predilection to perpetuate judicial
legislation not senctioned by the Constitution as evidenceZ by the progeny
generatel by Jrown and the related cases. Fresidents hawve perpstusted
Judicial legisletion not sanctioned by the Costitution by signing such
measures into law. All of which indicate Congrersicnal abdication of its
legislative responsibility.

Abdication of Constitutionel Responsibility:
Creation of an Unmanagesble Form of Government

Instead of maintaining & regulated democracy tased separation of povers as
sanctioned by the Constitutiom, Congress has created a "fourth branch" of
governnent not sanctioned by the Copstitution based om delegation of powers.
Thet iz, Congress hes creatsd an unreguleted burssucracy vhich has mush-
roomed out of proportion to our ablility to deel with it. In short, the end
result of flagrant viclations of the principle of separation of powers 1s e
govermuent cut of zontrol. In legal effact, Congress has created an
ummanageable form of govermment not sanctioned by the Constitution.

Separstion of Powers v. Delegstion of Fowers

Congress has turned the American dream of regulated democracy based on
separation of powers into & nightmsre of wnregulated bureaucracy based on
delegation of powvers.

Separation of powers mesns the rule of lew and not of man.
Delegetion of powers means the rule of men and not of law.

Separation of powers is the foundaticn of American fresdcm and democracy
upder the Constitution and Bill of Rights.

Delegation of powers circumvents American freedom and demccracy by
viclating the principle of separation of powers, destroying our
constituticoal eystem of checks and balances, and perpetuating judicial
legislation not sanctioned by the Comstitution.

8eparation of powers not only provides us with the key to ocur constitutional
system of checks and balances, but also is sanctioned by the Constitutiom.
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Delegation of powers 1s not only the key to the destruction of our
constitutional system of checks and balances, but also It is pot sancticned
by the Constitution.

The Trillion Dollar Guestion

If confirmed, how can Judge Thomas conscientiously give his cath to support
and defend the Constitution against all enemies, foreign and dcmestic,
without reservation or purpose of evasion if he knew or had reason to know
that the Supreme Court is operating under substantive rules of practice snd
procedure not sanctioned by the Constitution?

If your Staff had granted my reguest to be heard, that is the final questim
I wold have agked.

Arvitrary and Capricious Discrimination

Failure to grant my request to be heard is tentamount to arbitary end
capricious discrimination.

Stetement for the Record

Your Steff informed me that I cculd file a statement for the record and
for the Senators to read.

Please include this statement in the public recoid of the hearing on tke
ponination of Judge Clarence Thomas to be an Associate Justice cf the
Suprexe Court and give hix a copy.

Please algo distribute coples ameng the members of your Committes.

ey
okn l.¢ nni3cl'—,’l':b ’{ymn”(

Individually and onibehalf of the
National Coumittee for Constitutional Integrity

P.S. This statement was typed with one hand on an IEM one-handed
keyboard. Please pardon the erasures, strike-overs and Lypes.

5%





